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permit eligibility requirements of sec-
tions 507 and 510(c) of the Act and re-
lated regulations, means—

(1) A failure to comply with an appli-
cable provision of a Federal or State
law or regulation pertaining to air or
water environmental protection, as
evidenced by a written notification
from a governmental entity to the re-
sponsible person; or

(2) A noncompliance for which OSM
has provided one or more of the fol-
lowing types of notice or a State regu-
latory authority has provided equiva-
lent notice under corresponding provi-
sions of a State regulatory program—

(i) A notice of violation under §843.12
of this chapter.

(ii) A cessation order under §843.11 of
this chapter.

(iii) A final order, bill, or demand let-
ter pertaining to a delinquent civil
penalty assessed under part 845 or 846
of this chapter.

(iv) A Dbill or demand letter per-
taining to delinquent reclamation fees
owed under part 870 of this chapter.

(v) A notice of bond forfeiture under
§800.50 of this chapter when—

(A) One or more violations upon
which the forfeiture was based have
not been abated or corrected;

(B) The amount forfeited and col-
lected is insufficient for full reclama-
tion under §800.50(d)(1) of this chapter,
the regulatory authority orders reim-
bursement for additional reclamation
costs, and the person has not complied
with the reimbursement order; or

(C) The site is covered by an alter-
native bonding system approved under
§800.11(e) of this chapter, that system
requires reimbursement of any rec-
lamation costs incurred by the system
above those covered by any site-spe-
cific bond, and the person has not com-
plied with the reimbursement require-
ment and paid any associated pen-
alties.

Violation, failure or refusal, for pur-
poses of parts 724 and 846 of this chap-
ter, means—

(1) A failure to comply with a condi-
tion of a Federally-issued permit or of
any other permit that OSM is directly
enforcing under section 502 or 521 of the
Act or the regulations implementing
those sections; or
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(2) A failure or refusal to comply
with any order issued under section 521
of the Act, or any order incorporated in
a final decision issued by the Secretary
under the Act, except an order incor-
porated in a decision issued under sec-
tion 518(b) or section 703 of the Act.

Violation notice means any written
notification from a regulatory author-
ity or other governmental entity, as
specified in the definition of violation
in this section.

Water table means the upper surface
of a zone of saturation, where the body
of ground water is not confined by an
overlying impermeable zone.

Willful or willfully means that a per-
son who authorized, ordered or carried
out an act or omission that resulted in
either a violation or the failure to
abate or correct a violation acted—

(1) Intentionally, voluntarily, or con-
sciously; and
(2) With
plain
ments.

[44 FR 15316, Mar. 13, 1979]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §701.5, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

intentional disregard or
indifference to 1legal require-

EFFECTIVE DATE NOTE: In §701.5, the defini-
tion of Affected area, insofar as it excludes
roads which are included in the definition of
Surface coal mining operations, was suspended
at 51 FR 41960, Nov. 20, 1986.

§701.11 Applicability.

(a) Any person who conducts surface
coal mining operations on non-Indian
or non-Federal lands on or after 8
months from the date of approval of a
State program or implementation of a
Federal program shall have a permit
issued pursuant to the applicable State
or Federal program. However, under
conditions specified in 30 CFR 773.4(b)
of this chapter, a person may continue
operations under a previously issued
permit after 8 months from the date of
approval of a State program or imple-
mentation of a Federal program.

(b) Any person who conducts surface
coal mining operations on Federal
lands on or after 8 months from the
date of approval of a State program or
implementation of a Federal program
for the State in which the Federal
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lands are located shall have a permit
issued pursuant to part 740 of this
chapter. However, under conditions
specified in §740.13(a)(3) of this chapter,
a person may continue such operations
under a mining plan previously ap-
proved pursuant to 43 CFR part 3480 or
a permit issued by the State under the
interim State program after 8 months
after the date of approval of a State
program or implementation of a Fed-
eral program.

(c) Any person who conducts surface
coal mining operations on Indian lands
on or after eight months from the ef-
fective date of the Federal program for
Indian lands shall have a permit issued
pursuant to part 750 of this chapter.
However, a person who is authorized to
conduct surface coal mining operations
may continue to conduct those oper-
ations beyond eight months from the
effective date of the Federal program
for Indian lands if the following condi-
tions are met:

(1) An application for a permit to
conduct those operations has been
made to the Director within two
months after the effective date of the
Federal program for Indian lands and
the initial administrative decision on
that application has not been issued;
and

(2) Those operations are conducted in
compliance with all terms and condi-
tions of the existing authorization to
mine, the requirements of the Act, 25
CFR part 216, and the requirements of
all applicable mineral agreements,
leases or licenses.

(d) The requirements of subchapter K
of this chapter shall be effective and
shall apply to each surface coal mining
and reclamation operation for which
the surface coal mining operation is re-
quired to obtain a permit under the
Act, on the earliest date upon which
the Act and this chapter require a per-
mit to be obtained, except as provided
in paragraph (e) of this section.

(e)(1) Each structure used in connec-
tion with or to facilitate a coal explo-
ration or surface coal mining and rec-
lamation operation shall comply with
the performance standards and the de-
sign requirements of subchapter K of
this chapter, except that—

(i) An existing structure which meets
the performance standards of sub-
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chapter K of this chapter but does not
meet the design requirements of sub-
chapter K of this chapter may be ex-
empted from meeting those design re-
quirements by the regulatory author-
ity. The regulatory authority may
grant this exemption only as part of
the permit application process after
obtaining the information required by
30 CFR 780.12 or 784.12 and after making
the findings required in 30 CFR 773.15;
(ii) If the performance standard of
subchapter B of this chapter is at least
as stringent as the comparable per-
formance standard of subchapter K of
this chapter, an existing structure
which meets the performance stand-
ards of subchapter B of this chapter
may be exempted by the regulatory au-
thority from meeting the design re-
quirements of subchapter K of this
chapter. The regulatory authority may
grant this exemption only as part of
the permit application process after
obtaining the information required by
30 CFR 780.12 or 784.12 and after making
the findings required in 30 CFR 773.15;
(iii) An existing structure which
meets a performance standard of sub-
chapter B of this chapter which is less
stringent than the comparable per-
formance standards of subchapter K of
this chapter or which does not meet a
performance standard of subchapter K
of this chapter, for which there was no
equivalent performance standards in
subchapter B of this chapter, shall be
modified or reconstructed to meet the
performance and design standard of
subchapter K of this chapter pursuant
to a compliance plan approved by the
regulatory authority only as part of
the permit application as required in 30
CFR 780.12 or 784.12 and according to
the findings required by 30 CFR 773.15;
(iv) An existing structure which does
not meet the performance standards of
subchapter B of this chapter and which
the applicant proposes to use in con-
nection with or to facilitate the coal
exploration or surface coal mining and
reclamation operation shall be modi-
fied or reconstructed to meet the per-
formance and design standards of sub-
chapter K prior to issuance of the per-
mit.
(2) The exemptions provided in para-
graphs (e)(1)(i) and (e)(1)(ii) of this sec-
tion shall not apply to—
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(i) The requirements for existing and
new coal mine waste disposal facilities;
and

(ii) The requirements to restore the
approximate original contour of the
land.

(f)(1) Any person conducting coal ex-
ploration on non-Federal and non-In-
dian lands on or after the date on
which a State program is approved or a
Federal program implemented, shall ei-
ther file a notice of intention to ex-
plore or obtain approval of the regu-
latory authority, as required by 30 CFR
part 772.

(2) Coal exploration performance
standards in 30 CFR part 815 shall
apply to coal exploration on non-Fed-
eral and non-Indian lands which sub-
stantially disturbs the natural land
surface 2 months after approval of a
State program or implementation of a
Federal program.

(Pub. L. 95-87, 30 U.S.C. 1201 et seq.)

[44 FR 15316, Mar. 13, 1979, as amended at 44
FR 77446, Dec. 31, 1979; 48 FR 6935, Feb. 16,
1983; 48 FR 44391, Sept. 28, 1983; 48 FR 44779,
Sept. 30, 1983; 49 FR 38477, Sept. 28, 1984; 54
FR 13822, Apr. 5, 1989; 65 FR 79663, Dec. 19,
2000]

EFFECTIVE DATE NOTE: A document pub-
lished at 44 FR 67942, Nov. 27, 1979, tempo-
rarily suspended §701.11(d) (1) and (2), which
were redesignated as paragraphs (e) (1) and
(2) at 49 FR 38477, Sept. 28, 1984, insofar as it
may be read to retain discretion in the regu-
latory authority to grant an exemption from
reconstruction of existing structures after
making the findings in 30 CFR 773.15.

PART 702—EXEMPTION FOR COAL
EXTRACTION INCIDENTAL TO THE
EXTRACTION OF OTHER MIN-
ERALS

Sec.

702.1 Scope.
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AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed.

SOURCE: 54 FR 52120, Dec. 20, 1989, unless
otherwise noted.

§702.1 Scope.

This part implements the exemption
contained in section 701(28) of the Act
concerning the extraction of coal inci-
dental to the extraction of other min-
erals where coal does not exceed 1625
percent of the total tonnage of coal and
other minerals removed for purposes of
commercial use or sale.

§702.5 Definitions.

As used in this part, the following
terms have the meaning specified, ex-
cept where otherwise indicated:

(a) Cumulative measurement period
means the period of time over which
both cumulative production and cumu-
lative revenue are measured.

(1) For purposes of determining the
beginning of the cumulative measure-
ment period, subject to regulatory au-
thority approval, the operator must se-
lect and consistently use one of the fol-
lowing:

(i) For mining areas where coal or
other minerals were extracted prior to
August 3, 1977, the date extraction of
coal or other minerals commenced at
that mining area or August 3, 1977, or

(ii) For mining areas where extrac-
tion of coal or other minerals com-
menced on or after August 3, 1977, the
date extraction of coal or other min-
erals commenced at that mining area,
whichever is earlier.

(2) For annual reporting purposes
pursuant to §702.18 of this part, the end
of the period for which cumulative pro-
duction and revenue is calculated is ei-
ther

(i) For mining areas where coal or
other minerals were extracted prior to
April 1, 1990, March 31, 1990, and every
March 31 thereafter; or

(ii) For mining areas where extrac-
tion of coal or other minerals com-
menced on or after April 1, 1990, the
last day of the calendar quarter during
which coal extraction commenced, and
each anniversary of that day there-
after.

(b) Cumulative production means the
total tonnage of coal or other minerals
extracted from a mining area during
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